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IN THE COURT OF OMBUDSMAN, ELECTRICITY     PUNJAB,
      66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,

 PHASE-I, SAS NAGAR, (MOHALI).
             APPEAL No: 10 / 2015                            Date of order:_21 / 05 /2015
M/S AMIR CHAND JAGDISH KUMAR

EXPORTS LIMITED,

VILLAGE MEHLAWALA,

AIRPORT ROAD,

AMRITSAR.
       



 .………………..PETITIONER

Account No. LS-01-0012
Through:
Sh. Balbir Kumar Soni,  Authorised Representative
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                        …….….RESPONDENTS. 

Through
Er.Mohinder Pal Singh,
Senior Executive Engineer

Operation Sub-Urban  Division ,

P.S.P.C.L, Amritsar.


Petition No. 10 / 2015 dated 13.02.2015 was filed against order dated 25.11.2014 of the Grievances Redressal Forum (Forum) in case no. CG-82 of 2014, directing that only 50% of Monthly Minimum Charges (MMC) of Rs.  28,97,880/- charged for the period 28.01.2011 to 31.05.2011 are correct and remaining 50% be refunded to the petitioner.
2.

Arguments, discussions and evidences on record were held on 21.05.2015
3.

Sh. Balbir Kumar Soni, authorised representative attended the court proceedings, on behalf of the petitioner. Er. Mohinder Pal Singh, Senior Executive Engineer, Operation Sub-Urban Division, PSPCL Amritsar, appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

Sh. Balbir Kumar Soni,  the petitioner’s counsel (counsel) stated that the petitioner is having Large Supply  category connection  (Rice Sheller) bearing Account No.  LS-01-0012 with sanctioned load of 1900 KW and Contract Demand of 1900 KVA, operating under Harsha Chhina Sub-Division of Operation Sub-Urban Division,  Amritsar.   The petitioner submitted that only partial relief was awarded by the Forum, PSPCL, Patiala on the basis that the relief cannot be given retrospectively as the MMC paid by them voluntarily and they were supposed to know all the rules and regulations of the PSPCL.   The rules applicable to them were as per Electricity Act, Supply Code and ‘Conditions of Supply’, with effect from 01.01.2008 and 01.04.2010 respectively and there is no mention of MMC to be charged from the consumer.  As such, the observations made by the Forum as per their order dated 05.02.2013 do not apply to them.  Further, the undertaking given by the petitioner, while depositing deposit estimated cost / SCC to take the work in hand and undertook to submit test report, later on was on demand by PSPCL.  The undertaking is very much on line of Supply Code and ‘Conditions of Supply’ effective from 01 / 2008 and 04 / 2010 in which no word of MMC  recoverable is mentioned due to non-submission / delay in submission of test report occurs.  However, in the said undertaking, it is clearly mentioned  that financial loss be recovered from  erection and dismantlement of line  due to non-submission of test report.  Moreover, the extract of  CC  02 / 2011 dated 04.01.2011, (reproduced below), speaks the facts itself:-

“In the event of inconsistency in the instructions contained in Electricity Supply Instructions Manual” (ESIM), with the ‘Conditions of Supply’ and / or Electricity Supply Code and Related Matters, Regulations-2007, the provisions of Supply Code and ‘Conditions of Supply’ will prevail”.
The appeal against the observations of the Forum, that petitioner committed to pay MMC voluntarily and afterwards, he can not claim, it is un-justified on the ground that he was not conversant.  The petitioner was never committed to pay MMC voluntarily  but the payments were made on the issue of notices through memo dated 10.01.2011, 18.03.2011, 17.05.2011 and 18.07.2011 asking to pay MMC within 15 days, otherwise  application of connection will be cancelled.   As per the notices issued from time to time, the petitioner paid the required MMC   to prevent cancellation of electric connection application.   Since the department has issued them warning to pay MMC, otherwise application of connection, will be cancelled, therefore, the petitioner had left no other option  but to pay the MMC charges as per the notices.,  As such, there  was no question of depositing the charges voluntarily.   So, the customer can represent to department only, when he becomes aware of rules, as knowledge of rules cannot be upto perfection as far as customers are concerned.  Thus, saying of Forum that the petitioner ought to know all the rules does not hold true.   In the end, he prayed to make whole refund with interest on account of MMC charged prior to release of connection as there is no such clause of charging MMC in Electricity Act / Supply Code / Conditions of Supply applicable from 01.01.2008 and 01.04.2010.
5.

Er. Mohinder Pal Singh, Senior Executive Engineer, representing the respondents submitted that the petitioner   applied for industrial connection of 1900 KW / 1900 KVA for Rice sheller on 22.04.2010 in Harsha Chhina Sub-Division.    The AEE / DS, Harsha Chhina Sub-Division issued demand notice (DN) No. 525 dated 04.06.2010 for 1900 KW load.  The firm deposited Rs. 17,10,000/- of Service Connection Charges (SCC)  on 11.06.2010 as demanded in  the DN and gave an undertaking to submit the  Test Report  and other documents subsequently  on demand  and requested to take in hand erection work for release  of connection.  The AEE / DS, Harsha Chhina Sub-Division issued 15 days Registered Notice to the petitioner vide memo NO. 66 dated 10.01.2011 after completion of work indicating readiness of the PSPCL to release the connection.  The notice was issued as per Instruction No. 17.6 (iv) of Electricity Supply Instructions Manual (ESIM) and it was requested to submit Test Report and other documents as required in the Demand Notice within 15 days or Monthly Minimum Charges (MMC) shall be leviable after 15 days.  In reference to memo No. 66 dated 10.01.2011, the firm requested for extension of Demand Notice period upto 03.06.2011 in its letter  dated 24.01.2011 and promised to pay Monthly Minimum Charges as demanded.   The Chief Engineer / Commercial, PSPCL, Patiala permitted the firm to submit Test Report upto 03.06.2011 by extending the Demand Notice period vide Memo No.  7040 dated 09.03.2011.  The AEE / DS Sub-Division, Harsha Chhina issued Memo No. 731 dated 18.03.2011 to the petitioner to pay MMC for the period 28.01.2011 to 17.03.2011 by 28.03.2011 i.e. Rs.11,45,130/- ( calculated @ Rs. 369/- per KVA for 30 days for 1900 KVA  Contract Demand i.e. 369 x 1900 x 49 / 30 ) as per instruction No. 17.6 (iv) of ESIM.  The petitioner deposited Rs. 11,45,130/- on 28.03.2011  The AEE, DS Harsha Chhina Sub-Division issued another Memo No. 1205 dated 17.05.2011 to pay MMC for the period 18.03.2011 to 16.05.2011  by 27.05.2011 for Rs. 14,02,200/- which was deposited  on 26.05.2011.   The Dy. Chief Engineer / DS, Suburban Circle, PSPCL, Amritsar extended the Demand Notice period upto 03.09.2011 vide memo dated 30.06.2011.   The AEE / DS Sub-Division, Harsha Chhina issued another Memo No. 1805 dated 18.07.2011 to pay MMC for the period 17.05.2011 to 31.05.2011 i.e. Rs.  3,50,550/-  by 28.07.2011 which was also deposited  on 26.07.2011.


He next submitted that the firm was charged MMC upto 31.05.2011 due to seasonal industry.  The firm submitted the Test Report alongwith other documents on 06.08.2011 and the connection was released to the petitioner on 19.08.2011. An appeal was filed before the Forum   for refund of MMC of Rs. 28,97,880/- charged by the respondents PSPCL  for the period 28.01.2011 to 31.05.2011.  The Forum observed that as per Condition No. 18 of ‘General Conditions of Tariff (Appendix to Section – iv)’ as published in ESIM “For exclusive seasonal industries, billing shall be done monthly.  Monthly Minimum charges as applicable in respective schedule of tariff, shall be levied on full sanctioned load / demand for the period, these industries work  during seasonal period of 9 months (from 1st  September to 31st May, next year).  However, this working period shall be taken as minimum 4½ months for the purpose of billing / levy of MMC on monthly basis”.   The connection to this consumer was considered / deemed to have been released on 28.01.2011 to 31.05.2011 and MMC have been levied for the full remaining period of the season i.e. 28.01.2011 to 31.05.2011. , whereas for seasonal industries, the season is taken as 9 months i.e. from 1st September to 31st May, next year and working period of minimum 4 ½ months is considered for billing i.e. 50% of time of total seasonal period of 9 months.   Forum decided that after taking into account, the deemed date of release of connection as 28.01.2011, only 50% of MMC of Rs. 28,97,880/- charged for the period  28.01.2011 to 31.05.2011 are correct and remaining 50% be refunded to the petitioner. Now, the appeal has been filed by the petitioner before the court of Ombudsman, Electricity Punjab against the decision of the Forum. 



Agitating the other grounds put by petitioner, the Sr. Xen contended that:

i)

The MMC as per clause 17.6 (iv) of ESIM, have been recovered to cover the loss of revenue for keeping the system capacity reserve, due to non-submission of test report by the prospective consumer, whereas the department was ready to release the connection. 
ii)
On the basis of decision of the PSERC dated 01.02.2013 in petition No. 63 / 2012, the Respondents has issued CC No.10 / 2013, amending relevant clauses / regulations but these amendments are prospectively therefore, the petitioner cannot be given any benefit on the basis of this decision.
iii)
There is no inconsistency of instructions contained in Electricity Supply Instructions Manual with the ‘Conditions of Supply’ or Electricity Supply Code in the matter of MMC.   Nowhere was written in ‘Conditions of Supply’ at that time or in Electricity Supply Code of that time, that MMC is not recoverable.  
iv)
Undertaking was exercised by him in his own interest at that situation, to keep his seniority intact for getting connection and accordingly, he requested in its letter dated 24.01.2011 to extend the validity of demand notice upto 03.06.2011 and also promised to pay MMC voluntarily.
v)
The petitioner was duly informed vide memo No. 66 dated 10.01.2011 that, if demand notice is not complied within 15 days of notice, MMC will be charged.  In turn, the petitioner had offered to pay MMC voluntarily vide his letter dated 24.01.2011.  



Therefore, it is clear that MMC for the period 28.01.2011 to 31.05.2011 has been correctly charged as per prevailing instructions of the PSPCL at that time.  In the end, he prayed to dismiss the petition. 
6.

The brief of the case remains that in partial compliance to the Demand Notice (DN) dated 04.06.2010, the petitioner deposited Service Connection Charges (SCC) on 11.6.2010 and exercised an undertaking to submit the Test Report subsequently on demand.  The Respondents vide notice dated 16.1.2011 informed the petitioner regarding their readiness to release connection and accordingly directed  him to submit test report & other documents within 15 days, failing which MMC shall be charged after the expiry of notice period.  The petitioner did not comply with the notice but instead vide his letter dated 24.1.2011 committed to pay MMC and requested for extension the validity of DN.  As per requests of the Petitioner from time to time, the validity of DN was extended by Respondents; final extension was upto 3.9.2011.  Accordingly, the petitioner paid MMC of Rs. 2897880/- during the period from 28.1.2011 to 31.5.2011 as per demand raised by Respondents from time to time.  Finally, the petitioner submitted test report & other documents on 6.8.2011 after which the connection was released on 19.8.2011.  Though, full compliance to the DN was made on 06.08.2011; but the respondents charged MMC only upto 31.5.2011, being the nature of industry as seasonal.  
During oral arguments held on 21.05.2015, the petitioner’s representative, vehemently argued that there is no provision to charge MMC in the Electricity Supply Act, Supply Code or Conditions of Supply (COS), therefore, charging of MMC is wrong and illegal. The provision of ESIM for charging of MMC is invalid as it is inconsistent with Regulations.  CC No. 02 / 2011 clearly provides that in the event of inconsistency in the instructions contained in ESIM with COS and / or Supply Code, the provisions of Supply Code & COS will prevail.  He also referred order dated 01.02.2013 of PSERC in petition No. 63 of 2012 and argued that the PSERC has ruled that MMC in such cases is not chargeable under Clause 11.3 of COS.  
On the other hand, the Respondents strongly contended that the MMC has been correctly charged under the provisions of ESIM 17.6 (iv) which provides that in cases, where PSPCL is ready to release the connection but the consumer / applicant does not come forward and did not made the full compliance of the Demand Notice for availing the load after depositing requisite securities and service connection charges or cost of line, the applicable MMC shall be chargeable from the date of readiness of PSPCL works after serving him with 15 days notice indicating readiness of the PSPCL to release the connection / extension.  This Regulation also provides for billing on MMC as per applicable schedule of tariff after the expiry of said notice period. He also argued that the provisions of ESIM 17.6 (iv) are not inconsistent with the provisions of any other Act or Regulation, as mentioned by the Petitioner and further this provision was withdrawn through CC 10 / 2013 prospectively in view of PSERC decision dated 01.02.2013 in petition no: 63 of 2012,; but during the period of dispute, this provision was applicable and thus the amount is correct and chargeable.  

I have perused and considered written submissions made in the petition; written reply of the respondents, other materials brought on records by both parties as well as order of PSERC in petition no: 63 of 2012 and oral arguments of the representatives of the petitioners / respondents.  Petition no: 63 of 2012 was filed by Respondent PSPCL to issue certain amendments in existing Regulations, which was considered by the PSERC and some amendments were ordered prospectively so that the Licensee PSPCL may not face financial losses for keeping the load reserved for senior applicants and release connections to junior applicants, in case the senior applicant fails to comply with the Demand Notice within the prescribed time limit.  There is merit in the arguments of Respondents that there are no orders to make this decision applicable or quashing the relevant clauses of ESIM retrospectively.  Thus, the petitioner is not entitled for any relief on the basis of the order dated 01.02.2013 of the PSERC in petition no: 63 of 2012.  I also find no merit in the arguments of the petitioner that provisions of ESIM 17.6 are inconsistent with the provisions of Electricity Supply Act-2003, Supply Code or Conditions of Supply.  The question of inconsistency occurs only when there are contradictory provisions in two sets of Regulations.  ESIM 17.6 clearly speaks for charging of MMC in such cases whereas, no provision regarding non-charging of MMC has been found or brought on record by the petitioner.  Thus no inconsistency in relevant clauses has been proved.  Moreover, the ESIM is a set of Rules framed and published by Respondents in implementation of Supply Code / COS, as approved by the Commission.  In case, the petitioner is having some objections that a particular provision of ESIM is in contradiction of any provision of Supply Code or COS, he should have gone to PSERC for redressal of his grievance by getting that particular clause amended.  He is not entitled for any relief, till the relevant clauses are amended by the Competent Authority that too retrospectively. 
I further feel that the Respondents have to incur quite a hefty amount for creating necessary infrastructure to provide electricity connection and also had to keep the demanded load reserve from the date of completion of works till the release of connection.  Due to postponing of obtaining connection by the prospective consumers, the Distribution Licensee had to face Revenue loss due to unproductive investments, which is certainly required to be compensated.  One of the objects and purposes of levy of MMC is to ensure that the distribution licensee receives minimum guarantee return upon the investments made by him to compensate his revenue losses occurred due to non-submission of Test Report  to get the connection released by the consumer.  Therefore, in my view, the Respondents have rightly acted as per provisions of ESIM No. 17.6 (iv) which clearly states that MMC shall be charged from the date of readiness of works.  I have also observed that the Forum has already considered and restricted the levy of MMC for a minimum period of 4½ months being the seasonal nature of the industry in accordance with condition No. 18 of General Conditions of Tariff (Appendix to Section-iv of ESIM) though the total disputed period is beyond the minimum period of 4½ months to be taken for billing purposes / levy of MMC.  
As a sequel of my above discussions and considering all facts, oral arguments, Rules and Regulations, I am of the considered view that any of the arguments put forth by the petitioner, do not support his case and accordingly he cannot came up with the plea that he is not liable to make payment of the amount as claimed by the Respondents on account of MMC for minimum of 4½ months seasonal period.  Thus it is held that the charges levied are justified and recoverable under the provisions of ESIM 17.6 (iv) .  
Accordingly, the respondents are directed that the amount excess / short, if any, may be recovered / refunded from / to the petitioner with interest under the relevant provisions of ESIM - 114.

7.

The appeal is dismissed.

                   





                      (MOHINDER SINGH)

Place:  S.A.S.NAGAR (Mohali)  

           Ombudsman,

Dated:
 21 / 05 / 2015.

                      Electricity Punjab







                      SAS Nagar,Mohali.


